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Abstract

This paper is written on the topic “Rights and Obligations of the Patentee”. When the true and
first owner of the invention got its invention patented under law of the country at the same time
he also get some rights related to that and when there is rights awarded to any person there must
be some obligation/restriction there to restraint the owner of right holder to do any unlawful act.
Furthermore in this paper we will see what are the rights and obligation are awarded by the
controller of patent to the patentee.
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Introduction

A Patent holder appreciates an arrangement of exclusive rights given as a motivating force for
the investment in inventive exercises and for the spread of learning to public. However these
rights are not perpetual and can be revoked in exceptional circumstances balance the interest of
the patent holders with those of the others; there are various exceptions and limitations to these
rights .Such special cases are trial or research utilize ; use on outside vessels ; getting
administrative endorsement from experts ; depletion of patent rights and parallel imports;
compulsory likening and use or acquisition of inventions by governments .even though there are
exceptions and limitations, yet term to hold a patent remain unaltered.

Thus a Patent is a set of exclusive rights granted by a state toan inventor or his assignee for a
fixed period of time in exchange for the disclosure of the invention. It alludes to a concede of
some benefit, property, or expert made by a government or the sovereign of the nation to at least
one people. The process or way it is done is known as Patent. An invention is the creation of
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intellect applied to capital and labor to produce something new and useful. Such creation turns
into the restrictive property of the inventor on the grant of patent.

RIGHTS OF PATENTEE"

A patent is a statutory grant giving certain syndication rights on the grantee for a characterized
period, subject to specific conditions. In some regard it might be considered as a types of
property. A patent grant gives the patentee the exclusive ideal to make or utilize the patented
article or utilize the patented procedure. As an outcome spilling out of this he can keep all others
from making or utilizing the patented article or utilizing the patented procedure.

A patent imposing business model not just qualifies the holder for endeavor the innovation
without rivalry amid the time of patent insurance; it additionally empowers him to enter the
market, on the expiry of the restraining infrastructure in a solid position.

A patentee has likewise the ability to appoint the patent, grant licenses under, or generally
manage it for any thought. These rights made by the rule are encompassed by different
conditions and constraints.

The right of a patentee is considered as a chose in action. In Edwards v.s Picard, Vaughan®
Williams, L.J. observed: “Now what is the right of the patentee? It is a chose in action created by
the exercise of Royal prerogative, and entirely distinct from the right of property in a chattel
created under it.” Again, Buckley, L.J. observed: “The legal qualities of a patent are, not that it
confers upon the patentee a right to manufacture, for that he could do without a patent, but that it
gives him monopoly in the manufacture”. It makes in him a right of action to counteract any
other person manufacturing. It makes in him a right to carry an action for encroachment with a
resultant cure by method for directive, or harms or both. This is a lawful right. The right of a
patentee to the selective utilization of the patented invention for the time of its assurance under
the Act is a right to property.

There is no elite right like that of a patent in a mystery recipe or process not patented under the
Act. At the point when a man has found an important invention and has not patented it, anybody
who had discovered the ingredients may, in the absence of any breach of trust or fraud, sell those
ingredients. Any individual who has turned out to be familiar with the way toward assembling an
article which is when all is said in done mystery is qualified for make it.

A man can be kept from utilizing a mystery process just based on breach of agreement, breach of
certainty or extortion.

! Section 48 of the Patents Act of 1970
2 [1909] 2 KB 903, 905 (CA)
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So in United Indigo Chemical Co Ltd. v. Robinson® it was held that a business can't keep his
worker utilizing, after termination of the employment, knowledge genuinely obtained over the
span of his previous employment.

BENEFITS CONFFERED UPON THE PATENTEE

The patent law recognizes the exclusive right of a patentee to gaincommercial advantage out of
his invention. This is to urge designers to invest their innovative offices, realizing that their
developments would be ensured by law and likewise nobody else would have the capacity to
duplicate their creations for certain period (for the most part 20 years) amid which the creator
would have selective rights. When a patent is in all actuality, certain monopolistic rights are
presented upon the patentee, as an impetus for revealing his creation to people in general. These
monopoly rights, generally for a period of 20 years, are assignable thus enabling the patentee to
license invention there by maximizing his profit.

Article 28* of the TRIPS Agreement provides these exclusive rights as follows:

1. A patent shall confer on its owner the following exclusive rights:(a) where the subject matter o
f a patent is a product, to prevent third parties not having the owner’s consent from the acts
of: making, using, offering for sale, selling, orimporting for  these purposes that
product;(b) where the subject matter of a patent is a process, to prevent third parties not having
the owner’s consent from the act of using the process, and from the acts of: using, offering for
sale, selling, or importing for these purposes at least the product obtained directly by that
process.

2. Patent owners shall also have the right to assign, or transfer by succession, the patent and to
conclude licensing contracts.’

Section 48 of the Patent Act, 1970 which embodies Article 28 above, provides the follows
exclusive rights to the patentees:

RIGHT TO USE AND ENJOY PATENT®

The patentee the exclusive appropriate to make, utilize, exercise, offer or convey the patented
article or substance in India, or to utilize or practice the techniques or process if the patent is fora
Process. This right canbe exercised either bythe patentee himself for by his agents
or licensees The patent is granted in the form prescribed under section 46(1)°,which reiterates the
exclusive right of the patentee to utilize the patent. Where a patent has lapsed due to non-

®(1932) 49 RPC 178 ... 148

* Uruguay Round Agreement: Trips
® Supra note 1

® Supra note 1
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payment of renewal fee, the patentee may have the patent restored on following the procedure
laid down under section 60 and 61of the Indian patent act of 1970 A patentee has power to
assign, grant licenses under, or otherwise deal with the patent for any consideration. If he is a co-
owner of the patent, he can assign any share of the patent or grant licenses to others to use the
patent only with the consent of the co-proprietors or under the directions of the Controller.

The patentee may correct the complete specification of his patent on application made to the
Controller for the reason. A patentee has the privilege to surrender his patent. On the off chance
that the patentee or some other individual isn't keen on working the patent, it might dot can
surrender the patent to maintain a strategic distance from conceivable disavowal procedures and
consequent obligation to pay costs. At the point when a patent is allowed to at least two people,
every one of the co-owners, without any consent to the contrary, is qualified for an equivalent
unified offer in the patent. Every one of them is entitled, independent from anyone else or then
again his operators, to make, utilize or practice the patent without bookkeeping to the others.
This is obviously, subject to any agreement to the contrary. Amid the period from the date of ad
of the acceptance of a complete specification and the date of fixing of the patent, the applicant
can practice every one of the benefits and privileges of a patentee with the exception of the
recording of a suit for encroachment. Any individual may, for the reason just of test or examine,
or to impart guidelines to students, make or utilize a patented article or utilize a patented
procedure. A patent has indistinguishable impact from against the Government as it has against
some other individual. In this way the Government will undoubtedly respect the privileges of the
patentee allowed under the Act. Government may utilize the patented innovation or even gain it,
or restrict a man from utilizing a creation on specific terms and conditions.

The privileges of a patentee can be implemented by a suit for infringement of the patent or an
action for recuperation of sovereignties or an action for particular execution of contract,
contingent on the idea of the directly under the patent tried to be upheld.

Jeremy Bentham strongly argued that as an invention involved a great deal of time, money and
effort and included a large element of risk, the exclusive use of the invention must be reserved
for a period of time so that it could be exploited and thereafter used for the general increase of
knowledge and wealth.

In Asahi Kanei Kogyo’, Lord Oliver expressed the underlying target of patent law as
encouraging improvements and enhance on by conferring the advantage of a monopoly for a
defined period on the inventor with the goal that he may make known his creation to the public.
Another purpose similarly stimulating is that organizations would will go out on a limb and
expend much cash and efforts in the developments of logical and specialized research. Patents

7[1991] R.P.C. 485 (H.L.). 40
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have an extraordinary essentialness to inventors particularly in the pharmaceutical industry. It is
estimated that on an average more than 45 billion dollar are spent yearly on R&D. Moreover,
average R&D expenditures per organization have grown at a rate of close to 300% per year.
It is also submitted in spite of huge investments incurred; veryfew drugs are actually
commercially produced. Throughout the R&D process, in excess of 8,000 mixes are tried by and
large, of which just a single is created into a powerful and safe drug. Patents granted to
pharmaceutical items empower more broad and complete research here. The restraining
infrastructure rights given by the patent system give the fundamental incentive to pharma
companies to invest their resources in R&D.

GRANT OF PATENT

The grant of a patent presents exclusive rights on the patentee to prevent others from doing
certain demonstrations as for the patent for20 years. In the case of a product patent, the patentee
will have exclusive right to prevent third parties from making, using, offering for sale, selling or
importing, for those purposes, that product in India. On account of a process patent, the patentee
will have the exclusive right to prevent outsiders from utilizing that process and from the
demonstration of utilizing, offering available to be purchased, offering or bringing in for those
reasons the item got straightforwardly by that process in India. In the event that any individual
does any of the above demonstrations without the assent of the patentee, it would add up to an
infringement of the patent. The right to institute infringement action accrues on the patentee only
after the grant. When a patent application made before the Patent Office is found to be in order
for the grant, and it has neither been refused by the Controller, nor found to be in contravention
of any of the provisions of the Patents Act, a patent shall be granted as expeditiously as
possible to the applicant. Upon the grant of the patent,

The Controller will distribute the way that the patent has been conceded and the application,
specification and other archives related thereto will be open for open inspection. Every patent
shall be granted in the prescribed form bearing the serial number accorded to the application. As
a patent application can be made for one invention just, it pursues that a patent will be granted
for one invention as it were. Section 47° states that the grant of a patent under the Patents Act is
liable to specific conditions contained in that, the subtle elements of which are as per the
following:

(i)Government Use: Any procedure or item which is the topic of a patent might be imported or
made by the government for its own utilization.

& Supra note 1
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(i) Experiment and Research: Any individual may make or utilize any patented item or an item
made by a patented procedure or utilize a patented procedure with the end goal of experiment or
research.

(iii) Import of Medicine or Drug: For the situation of a patent in regard of any prescription or
drug, the patent is granted subject to the condition that the government may import such
medication or drug for its own utilization or for conveyance in any dispensary, clinic or other
therapeutic institution kept up by or in the interest of the government. In this way obviously
despite the way that patents give certain select benefits, the give of patents itself is subrogated to
the interests of society. This is of unique centrality in the pharma business, where patents give
the fine harmony between the incentives to innovate and defending the interests of society.

Without adequate shields to patentee's rights, the Pharmaceutical organizations would not
deliver, not to mention unveil scientific details, which would stem scientific advancement as well
as deny the rare sorts of people who approach patented items their entitlement to appreciate them
From the above unmistakably it is society's best advantage that certifiable innovations ought to
be ensured and rewarded without smothering further innovation. The best outline of how a patent
advantages the general population by empowering exposure as an end-result of a time of
restrictiveness is the plain paper copier (the "Xerox machine™). Prior to the invention of that
copier, duplicates must be made utilizing costly and muddled frameworks like photography,
warm delicate paper, or mimeographs and same machines. That changed when a patent attorney
thought of an electrostatic replicating strategy. Since the patent attorney was the first to invent
the procedure, he got a patent giving him the exclusive right to rehearse the development for
17year (under the law at that time).By the time the patent lapsed, Xerox was a built up company,
and organizations like IBM and Canon joined Xerox in building and showcasing plain-paper
copiers.

OBLIGATIONS OF THE PATENTEE

1. Duty to disclose:

Sec 8 of the Act, manages the obligation to disclose of the candidate. Section 8(1) tells that the
candidate has the obligation to disclose all the data in regards to the relating remote uses of same
or comparative invention documented by him or through him by someone by him at the season
of applying or inside six months of applying. He should record an announcement of all the
itemized particulars viewing the applications and in addition an endeavor to disclose every one
of the points of interest of consequent applications that might be documented at later stages.
Section 8(2) presents an obligation on the candidate to give all the data required by the controller
in regards to the relating remote applications at whatever point a demand is made by the
controller of patents inside six months of such demand. First part of the obligation begins when a
man records a patent application whereas the second part begins simply after a demand is made
by the controller of the patents.
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2. Duty to request for Examination:

Not at all like some other IPR does registration process Patent registration process not
accommodate programmed examination of the application. In this procedure, as indicated by sec
11(B) of the Patents Act, 1970, the obligation is thrown on the candidate himself to ask for the
controller of the patents to look at the development connected for patent. This ask for to the
controller must be made inside 48 hours of the date of need or the date of documenting
whichever is prior.

3. Duty to respond to objections:

The controller in the wake of accepting the examination request advances it to the analyst who
looks at the development and gives a First Examination Report (FER). On the off chance that
there are any protests brought up in the FER, it is the obligation of the candidate to react to the
complaints and consent to the equivalent inside a year of the issuance of the FER falling flat
which the application would be considered to be surrendered. Sec 25 of Indian Patents Act, 1970
manages the oppositions part in a patent application strategy, sec 25(1) and (2) manages the
justification for the pre or post grant oppositions individually.

4. Duty to clear all objections:

It is the obligation of the applicant to react to the objections raised as well as to clear every one
of the objections and in addition oppositions raised against his invention. In the event that the
controller is as yet not fulfilled he may require a meeting also. Furthermore, it is the obligation of
the applicant to go to the consultation and clear every one of the objections and in addition
oppositions (assuming any) raised against the invention.

5. Duty to pay statutory fees:

Last yet not the least it is the obligation of the candidate to pay all the statutory expenses
required to get a patent in the registration process without flop generally, his application won't be
managed. Sec 142° manages the provisions identified with payment of charges and in addition
the ramifications for non-payment.

After this process is conformed to and the candidate clears every one of the protests and
restrictions raised against his invention, if the controller is fulfilled he grants a patent to the
invention and publishes it generally rejects it.
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